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Passed by Shri. Uma Shanker, Commissioner (Appeals)

i Arising out of Order-in-Original No. 01/CX-lI/Ahmd/JC/KP/2019 fa=ife: 01.01.2019 issued by
Joint Commissioner, Div-Ahd south, Central Tax, Ahmedabad-South

o arfreral @1 = vd gar Name & Address of the Appellant / Respondent
Cony Engineering
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

R TWHR BT G0 e .
Revision application to Government of India :

(1) Wawwaﬁﬁm,1994a%m*ﬂsraﬁﬂl‘rﬂamqwmqaﬁa%aﬁﬁg@haﬁ?maﬁmmwa%nmcrm
& o e e S wifE, T AR, R e, o far il e, SN & 4ae, wae anf, 73 fce
© 110001 ®I @ ST AMRY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) uﬁwﬁaﬁ%nﬁﬁmﬁ@mﬁm@ﬁfﬁﬂﬁmmﬂaﬂmﬁﬁm%ww@qa?
wmﬁwﬂmﬁgmnﬁﬁ,m%wmwﬁﬂwﬁﬂﬁm@ﬁﬁmﬁﬂﬂmﬁawﬁmﬁn
aRT g8 B

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

afe oo @1 YA U QA 9RT B N (9T a1 e @) Frafd fbar Tan e e

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

Sife TeaTeT @) Sere Yok B YA B forg S YT Bfee A B Mg € SR U ey Sl ¥ 9T O
from & gorfde  omgew, ondier @ grT WA @ w9y W) a1 g § o afefem (7.2) 1998 €T 109 ERT
frgaa fow g &)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

HE SEET e (ondien) Framged, 2001 @ fagw o @ sl fffde yom e gu-s A 1 il |
It ARy @ Wi ey ¥ fEEe ¥ @ A @ R E-enaw Td ordie 3 B I3l il @ W
Ifera omde frar S =fdy | wwe Wi @i 3. @ qend & ofefa uRr 3s—3 A FmiRa W & e
& g @ Y RIR-6 A @1 ufa Al g =Ry |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RfEoM ames & Wi 9El o YPA Uh o wUd a1 I $F 8 Al YA 200/ — WK YA Bl Y
3R W&t el ThA U oE | RTET 81 Al 1000/~ @1 WK I B T

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

WA 9oh, B SeUTed PP TF WaraR dield =aranirever & wicr endien—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

BE1T e Yob AMITTH, 1944 B URT 35-d1 /353 D 3feTIci—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SferRa gRede 2 (1) & A g AR @ aerar @ anfi, arfiell & Ael # AT o, B
Wwwﬁwa@mw_@@aﬁwﬁm%ﬂﬂﬁm,awﬁaﬂ—mq
oo BIRYCA HHGUS, AUl TR, 3I8ETdIc—380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

A T AW N Y AH AT BT GARY WAl 8 A TAF A NS B AT W B YA SuYa
&7 A frar T TRT 59 a2 @ B gy o 6 forr ud) BE A gEn & forg genRefy erdielta
ITTOBRYT BT TP G AT Bed WBR DI U IS fhar Siar @ |

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

WwaﬁﬁwﬁgmamwmaﬂafﬁﬁqH%Wfﬁ&fmﬁﬂﬁ?qaweaﬁmm
et e genReify Fivfas wRer & e § § ude H b U7 W 6650 I BT AT Feb
fesme @ B =Ry |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

=7 3R waf Al @ e B arel Pl @) oik ot e amefia i Siran ® S A e,
By Seare Yo Ud VaraR orfieny wrarfievor (wraffafy) Fre, 1os2 # ffed &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

?WW,WWﬂcqufﬂmwsnﬁﬁﬁawﬁmwwgﬁqﬁt),aﬁuﬁma%mﬂﬁﬁ
Fdeg AT (Demand) Ud &8 (Penalty) 1 10% Y& STHT FAI feyard § | grelifen, 3fOSaH qa ST 10
EREREIY g I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

e 3cUTG Yo 3 AaT T F 37, AR e "sheied I AT (Duty Demanded) -
(i) (Section) @S 11D & Agd TR Ui,
(ii) forar arelay TeTdT Shf3e 1 1Ly,
(i)  Oeide Hie Pt & 7H 6 Faga Sy Ui, .

& g & ST ‘wifer ardYer 3 wger Q& ST Y e o, ardier wilea A & fore o eref el R AT @

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wsvaﬁaramr%mqﬁmwa?wawaﬁawwaﬁmmﬁmﬁﬁfﬁm:ﬁwﬁwmqma:
10°¢,Wwaﬁtaﬁmmﬁmﬁ?ﬁﬁm#10"A,Wwa%mm%I

10% of the duty demanded where duty or duty and penalty are in dispute, ,;ﬁe” Aty
penalty alone is in dispute.” :

In view of above, an appeal against this order shall lie before the Tribuna gp%iym )
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ORDER-IN-APPEAL

M/s. Cony Engineering, 52/5/2, Margo Industrial Estate, Near Chakudia
Mahadev, Rakhial, Ahmedabad [M/s. Cony Engineering, C/o Umesh Patel, M-504, Sukan Residency,
- Near Krishna Farm, New S G Road, Gota, Ahmedabad] has through Shri Umeshbhai P Patel,
General Power of Attorney holder, filed this appeal against OIO No. 1/Cx-I/Ahmd/JC/KP/2019
dated 9.1.2019, passed by the Joint Commissioner, Central GST, Ahmedabad South

Commissionerate|for short - ‘adjudicating authority’].

2. Based on a intelligence, a show cause notice was issued to the appellant ,
proposing inter alia confiscation of the goods, recovery of central excise duty short paid along
with interest by wrongly availing the SSI notification. The notice further proposed penalty on
the appellant and Smt. Prafullaben S Patel, Proprietor of the appellant. This show cause notice
was adjudicated vide OIO No. 3/JC/2005 dated 28.9.2005, wherein the then adjudicating
authority, ordered confiscation of the goods, confirmed duty along with interest and further
imposed penalty on both the appellants. Both the department and the appellant(s), preferred an
appeal against the said OIO dated 28.9.2005. The Commissioner(A) vide his OIA No. 108-
109/2006 dtd 26.6.2006, upheld the demand and redemption fine, setting aside the rest of the
OIO. The department’s appeal was set aside vide OIA No. 236/2006 did 28.9.2006.
Department, thereafter filed an appeal against both the above mentioned OIAs. M/s. Cony
Engineering also preferred an appeal against OIA No. 108-109/2006 dtd 26.6.2006. The
departmental appeal against both the OlAs dated 26.6.2006 and 28.9.2006, was decided by the
Hon’ble Tribunal vide its order no. A/3152-3154/WZB/AHD/2007 dated 11.12.2007, which
restored the recovery of interest ordered by the adjudicating authority and further imposed
penalty on appellant mentioned at Sr. No. 1, but reduced it to Rs. 1,29,962/-. Department,
thereafter approached the High Court who vide its order dated 23.6.2009 in TA No. 1938 of
2008, remanded back the matter to the Hon’ble Tribunal. Tribunal, thereafter vide its order No.
A/1556-1576/2009 dtd 15,16,17" July, 2009, imposed penalty equivalent to duty confirmed but
gave an option to the appellant to deposit the entire dues within thirty days, in which case, the
penalty would stand restricted to 25% of the duty amount. Department feeling aggrieved,
approached the High Court who vide its order dated 17.2.2010 in TA No. 2592 of 2009,
dismissed the departmental appeal. Department’s appeal against the said order before the Apex
Court was dismissed by the Hon’ble Supreme Court. In the meantime, appellant’s appeal before
the Hon’ble Tribunal against OIA No. 108-109/2006 dtd 26.6.2006, was decided, wherein vide
order no. A/1179/2011 dtd 17.6.2011, the matter came to remanded back to the adjudicating

authority. Based on the aforementioned remand order, the notice was decided vide OIO no.
70/Cx-1/Ahmd/JC/KP/2016 dated 16.12.2016. On an appeal being filed before the
Commissioner(Appeals), the matter was decided by me vide my OIA no. AHM-EXCUS-001-
APP-73 to 74-2017-18 dated 31.8.2017, wherein in respect of the present appellant, 1 had
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2.1 Vide the impugned OIO dated 9.1.2019, the adjudicating authority confirmed the
demand of Rs. 4,48,145/-, imposed equivalent penalty under section 11AC of the Central Excise
Act, 1944 read with Rule 25 of the Central Excise Rules, 2012, corresponding to Rule 173Q of
the Central Excise Rules, 1944, demanded interest under section 11AB of the Central Excise
Act, 1944. The amount of Rs. 5,19,818/- paid towards duty and Rs. 86,010/- paid towards

interest was appropriated towards the demand.

3 Feeling aggrieved, the appellant have filed this appeal raising the following
averments:

(a) the appellants are engaged in the manufacturing of worm reduction gear boxes falling under chapter
84 of CETA *85; that their main inputs are worm wheel worm shaft, housing tops, housing bottoms and
hosuing body;

(b) that the adjudicating authority erred in confirming the demand;

(c) that the appellants clearance is below the specified limit as required under notification No. 36/2001-
CE(NT) dated 26.6.2001 as amended and hence he was not required to file any declaration;

(d) that as per CESTAT order dated 21.7.2009 stands in order in so far as it relates to penalty; that the
equal penalty imposed is not proper legal and is bad in law;

(e) that the adjudicating authority has not considered the main issue as to whether the benefit of SSI
notification was available to the appellant or otherwise;

(f) that the semi finished goods obtained from foundries with CETRON brand is embossed at the time of
casting itself and the said semi finished goods are being ulized in assembling the final product worm
reduction gear box; that therefore the SSI benefit cannot be denied on the ground that the appellant
affixed the brand name of another person on the goods manufactured by them; that the restriction imposed
in para 4 of the SSI exemption could not be denied to the appellant on the ground that the appellant
affixed the brand name of another person on the goods manufactured by them: that the castings are not
traded as such but used as inputs in the manufacture of finished products; that it is amply clear that the
entire case has been sought to be made out not only disregarding & overlooking the essential fact that the
brand name CETRON has been embossed at the factory of the manufacturer supplier of casting but is also
contrary to the decisions of the Hon’ble Tribunal;

(g) that the appellant was selling worm reduction gear boxes under the brand name CETRON in as much
as there is no corroborative evidence from any of the buyers; that the seized goods were the semi finished
goods lying in the factory which was to be used in the manufacture of the final product; that the appellant
never sold worm reduction gear boxes to the buyers under the brand name CETRON; that there is no
confirmation from any buyers to have received the CETRON brand worm  reduction gear box: that no
finished goods bearing brand name CETRON was seized: that semi finished goods were seized;

[h] that they were selling the goods under Cony printed invoices;

[i] that as per Circular dated 27.10.1994, if such casting are traded in the market as such, it will amount to
use of such casting in the course of trade and the benefit of exemption notification will not be available;
that consequently if there is no trade of such goods the brand name provision would not apply:

[j] that such branded castings have not traded in the open market as such but the same have been used in
the manufacture of final product;

[1] that no extended period is invocable;

[m] that they had already paid penalty of Rs. 1,29,962/-; that the interest of Rs. 86,010/~ paid towards
interest has already been refunded to them;

[n] that they wish to rely on the case of M/s. Unispanners Privatee Limited [2001(127) ELT 815]. Pearl
Engineering Works [1999(113) ELT 644], Subrabha Engineering Industries [2000(122) ELT 535] and
Jain Trading Company [2006(193) ELT 96]; Vimal Printery and Others [1999(115) ELT A 222],

[0] that the impugned OIO needs to be waived; that the OlO is contrary to the directions in remand
ordered by the Tribunal.

4. Personal hearing in the matter was held on 26.3.2019, wherein Shri B.R.Parmar,

Consultant, appeared for the appellant and reiterated the grounds of appeal. He further submitted

copy of notification No. 36/2016-CE(NT). He also claimed that no buyer has stated that they had
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5. [ have gone through the facts of the case, the appellant’s grounds of appeal, and the
oral submissions made during the course of personal hearing. As is already mentioned supra, the
impugned OIO dated 9.1.2019, which is challenged in the appeal, has been issued by the

adjudicating authority as a consequence to my remand order vide OIA dated 31.8.2017.

6. I find that the adjudicating authority, vide her impugned OIO dated 9.1.20109,

while confirming the demand along with interest and penalty, held as follows:

(a)that neither during the search nor in the statements of the manager and proprietor of the appellant as well as in the
statement of the proprietor of M/s. Cetron Transmission Company there was any evidence that worm reduction gear
boxes were sold under the brand name of Cony affixed on such gear boxes; that the brand name of Cony did not
appear on the goods seized;

[b] that in order to avail the SSI benefit, the appellant purportedly tried to keep the turnover well below Rs. 1 crore
by setting up M/s. Cony Engineering;

[c]that it is on record that for machining of the worm reduction gear boxes the appellant sent it to M/s. Cetron
Transmission Company on job work; that after assembling the worm reduction gear boxes were sold under brand
name CETRON on the invoices of the appellant with Cony printed in the said invoice; that in order to keep the
turnover below Rs. 1 crore and to avail the benefit, the appellant wilfully with malafide intention did this:

[d] that the proprietor of M/s. Cetron Transmission Co admitted that brand name CETRON is owned by M/s. Cetron
Transmission Company; that the housing bearing brand name Cetron lying in his factory belonged to the appellant;
that the appellant was using the brand name Cetron owned by them.;

[e] that as far as Circular no. 71/71/94 -Cx dated 27.10.1994 is concerned, it is a clarification that castings
manufactured as per the specific requirement of a customer by putting the brand name which the SSI puts on such
castings is meant for the customer only for further manufacture & such castings are not traded and embossing of the
brand name of the customer would not amount to using brand name so as to deny the benefit of the notification; that
in terms of the circular the foundries who manufactured the casting cannot be denied the SSI exemption: that the
manufacturers of castings would be eligible for SSI and not the appellant;

[f] that in the instant case both the appellant and M/s. Cetron Transmission Co., both were using casting bearing
brand name Cetron on the goods; that the appellant had also confessed that Cetron brand was popular in the market
and that they were using it and had benefited from it;

[g] that it has been held by the Tribunal also that SSI exemption is not to be denied so long as the branded goods are
supplied to the brand name owner;

[h]that the appellant used the brand name CETRON.

% Facts are already narrated supra. The task before the adjudicating authority, in
terms of the Hon’ble Tribunal’s order no. A/1179/WZB/AHD/2011 dated 17.6.2011, and my
OIA dated 31.8.2017 was to examine [a] applicability of exemption notification No. 8/2003 [b]

limitation and[c] demand being cum duty, etc..

8. The appellant’s questioning of the findings recorded by the adjudicating authority
is on primarily on the grounds that that the adjudicating authority has not considered the main
issue as to whether the benefit of SSI notification was available to the appellant or otherwise. 1
think that the appellant is factually wrong as far as this ground is concerned. The adjudicating
authority has discussed the issue and recorded her findings that the appellant was not eligible for
the SSI exemption. The appellant has further stated that CETRON brand was embossed at the
time of casting itself and that these semi finished goods were utilized in assembling the final
product worm reduction gear box and hence it was erronoues to hold that they were not eligible
for SSI benefit; that the restriction imposed in para 4 of the SSI exemption could not be held
against the appellant on the ground that the appellant affixed the brand name of another person
on the goods manufactured by them; that the castings are not traded as such but used as inputs in
the manufacture of finished products; that the appellant never sold worm reduction gear boxes to
the buyers under the brand name CETROI\_J_rthat there is no confirmation from any buyers to
have received the CETRON brand wen/n 5 Légi’umﬂ
brand name CETRON was seized.

gear box; that no finished goods bearing

been aptly answered by the adjudicating
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authority. I find that the castings [semi finished goods viz housing tops, housing body. etc.] were
embossed with CETRON brand. This is a fact which is not disputed since these goods were
seized. No answers are provided till date as to why CETRON brand name was embossed on a
product of the appellant. Coupled with this fact, the adjudicating authority has also held that the
Proprietor of the appellant and the Proprietor of the brand owner, have both confessed that they
were selling the goods worm reduction gear boxes falling under chapter 84, under the brand
name of CETRON, which leads me to the conclusion, that the appellant by using others brand
name, was not entitled to the SSI benefit. The appellant now after a gap of 14 years is
questioning the investigation to contend that there is no confirmation from any buyers of having
received the Cetron brand worm reduction gear box. However, his silence on the fact that the
statement confessing use of the brand name of Cetron by the appellant was never retracted,

remains unexplained.

9 The adjudicating authority I find has extended the cum duty benefit, given her
findings on the applicability of a judgement relied upon and the reasoning for non applicability
of the benefit of the circular relied upon by the appellant. She has also dealt with the aspect of
limitation. The appellant in his grounds has reiterated what was stated to the adjudicating
authority and has not explained as to how the findings are nor correct. Moreover, even
otherwise, in such a case wherein these facts were never brought to the notice of the department
of use of brand name of others, to question the invocation of extended period. I find is not
tenable. As far as his grounds for imposing penalty is concerned, I do not find that the appellant
has raised any ground which forces me to interfere with the findings of the adjudicating

authority. I have also gone through the case laws relied upon by the appellant and find that these

case laws are not relevant to the particular issue at hand. L
10. In view of the foregoing, I reject the appeal and uphold the impu?gned ey Fare
11. Il EaRT Got I 35 U F AIERT IRIFd dalies & fhar Srar 3
11. The appeal filed by the appellants stands disposed of in above terms.

Date 2% .03.2019 ‘ :
Attested gr o7 ~
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(Vinod Lukose) *
Superintendent ,

Central Tax(Appeals),
Ahmedabad.
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By RPAD. e -

To,

M/s. Cony Engineering,

52/5/2, Margo Industrial Estate,
Near Chakudia Mahadev, Rakhial,
Ahmedabad

M/s. Cony Engineering,

C/o Umesh Patel, M-504,

Sukan Residency, Near Krishna Farm,
New S G Road, Gota, Ahmedabad

Copy to:-

o =

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.

The Deputy/Assistant Commissioner, Central Tax, Division I, Ahmedabad South.

The Additional Commissioner, System, Central Tax, Ahmedabad South
Commissionerate.

Guard File.

B.A; .




